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Vinayak Patkar, Advocate
Querist………….

We are forwarding herewith the Agreement for sale between XYZ Land Ltd. and ABC Pvt. Ltd. Kindly advice us whether the VAT is payable in this transaction of sale of flat?

Opinion

This has reference to your query regarding the VAT demanded by XYZ Land Ltd. on the sale of premises to you. We have examined the Agreement for sale between the ABC Pvt. Ltd. and XYZ Land Ltd. and we are of the considered view that no VAT is payable on this transaction. The reasons for reaching to this conclusion are stated below:

a. The Agreement for sale is dated 2nd July, 2012. 

b. Clause (O) of the agreement states that the vendors have agreed to sell to the company unit Nos. 1001 and 1002 on the 10th floor of Tower A.

c. Clause (K) states that the vendors have obtained the Occupation Certificate bearing No. EB/2630/GS/A dated 30 January, 2012 from Municipal Corporation of Greater Mumbai (MCGM).

d. The said Occupation Certificate is dated 30th January, 2012 and is annexed as Annexure-H to the Agreement. The OC clearly states that the same pertains to the 14th floor to 20th floor and such certificate up to the 13th floor was already granted. 

e. Therefore, the sales evidenced by this Agreement is the sale for completed flat to which the provisions of Maharashtra Value Added Tax Act, 2002 (MVAT Act) do not apply. It is the sale of immovable property. 

f. Kindly note this position is indisputable even after the judgment of the Hon’ble Bombay High Court in Writ Petition No. 2022 of 2007 of Maharashtra Chamber of Housing Industry.

Querist ……………

We have been awarded an onshore turnkey contract by the ONGC in the State of Andhra Pradesh. The turnkey job includes civil construction as well as supply and erection of plant and machinery. Please advice us, whether we have to obtain registration in the State of Andhra Pradesh and whether we can buy material against Form ‘C’ since the material 
will be purchased for this job from all over India. 

Opinion

1. You will be undertaking the civil construction in the State of Andhra Pradesh. The material for such construction shall be necessarily purchased in that State. Therefore, you will be required to obtain Sales Tax / VAT No. in the State of Andhra Pradesh.

2. You will also be required to obtain C.S.T. No. in that State, if you intend to buy material against C form. If the ONGC agrees to give the C form against your supplies, you can effect the sales to ONGC in transit i.e. u/s 6(2) of the Central Sales Tax Act, 1956. For such sale, you will have to issue C form to your supplier from the State other than the State of Andhra Pradesh and pay 2% C.S.T. to him. Such supplier will give you E-1 form. He will dispatch the material by raising the transport receipt either ‘self’ or ‘in your name’. You shall, in your turn, endorse that transport receipt (L.R. or R.R. – Documents of title to the goods) in the name of ONGC. Such sale effected by you to ONGC is known as ‘sale by transfer of documents of title to the goods’ and is exempt from levy of Central Sales Tax. ONGC shall give you C form against such sale and may require you to give E-2 form to them. Kindly note that in no case you should take the delivery of those goods, otherwise the same will turn out to be local sale. While effecting endorsement on the transport receipt, you should also mention the State in which you are effecting such endorsement to enable you to obtain C form from that State. ONGC will issue you C form for the purchase of Plant and Machinery and other equipments. It shall not issue C form for the construction material like sand, cement, etc. 

3. You have informed us that ONGC will not agree for high seas sales. In such circumstances, if you wish to minimize the tax on sale of imported material, then you should clear such material at Mumbai Port and effect C.S.T. sale to ONGC Andhra Pradesh. If you clear such material at the port in the State of Andhra Pradesh, then the sale of such material to ONGC will be a local sale within the State of Andhra Pradesh and you will be required to pay local VAT. 

