Study material on Vat especially considering provision of set-off, Tax Deduction under section 31 of Maharashtra Value Added Tax act, 2002 and Taxation of works contract transaction; 20/08/2013
Purchases are defined Sub-section 32 of section 2 of Maharashtra Value Added Tax Act, 2002 (hereinafter referred as “MVAT Act”)
Sub-section (32) of section 2 of MVAT Act deals with definition of purchases. Purchase includes even purchases debited under the head of expenses, whether direct or indirect and even purchases of Fixed Assets defined hereunder.

(32)  Turnover of purchases: means the aggregate of the amounts of purchase price paid and payable by a dealer in respect of any purchase of goods made by him during a given period, after deducting the amount of,-
  (a)  purchase price, if any, refunded to the dealer by the seller in respect of any goods purchased from the seller and returned to him within the prescribed period; and
  (b) deposit, if any, refunded in the prescribed period to the dealer by the seller, in respect of any goods purchased by the dealer.
          Explanation I. In respect of goods delivered on hire-purchase or any system of payment by installment or in respect of the transfer of the right to use any goods for any purpose (whether or not for a specified period) the amounts of purchase price paid or payable during a given period shall mean the amounts paid or, as the case may be, due and payable during the said period.

Section 48 deals with set-off / input credit and refund of tax paid on purchases effected from dealers holding valid registration in the State of Maharashtra, reduction / retention of amount from set-off and refund of VAT.
48.  Set-off, refund, etc.:- 
         (1) The State Government may, by rules, provide that,-
(a) in such circumstances and subject to such conditions and restrictions as may be specified in the rules, a set-off or refund of the whole or any part of the tax,-
(i)  paid under any earlier law in respect of any earlier sales or purchases of goods treated as capital assets on the day immediately preceding the appointed day or of goods which are held in stock on the appointed day by a person who is a dealer liable to pay tax under this Act, be granted to such dealer; or (This is of no use in present period. It relates to set-off or tax paid on purchases effected from registered dealers prior to 31/03/05)
(ii) Paid in respect of any earlier sale or purchase of goods under this Act be granted to the purchasing dealer; or
(iii) Paid under the Maharashtra Tax on Entry of Motor Vehicles into the Local Areas Act, 1987 (Mah. XLII of 1987), be granted to the dealer purchasing or importing motor vehicles; (This clause relates to credit of entry tax paid on entry of Motor Vehicles by a dealer in Motor Vehicle.)
(iv) Paid under the Maharashtra Tax on Entry of Goods into the Local Areas Act, 2002, be granted to the dealer; (This clause relates to credit of entry tax paid on entry of goods into Maharashtra from outside the State under Maharashtra Tax on Entry of goods into Local Areas Act, 2002)
(b) For the purpose of the levy of tax under any of the provisions of this Act, the sale price 1[***] may in the case of any class of sales 1[***] be reduced to such extent, and in such manner, as may be specified in the rules.
         (2)  No set-off or refund as provided by any rules made under this Act shall be granted to any dealer in respect of any purchase made from a registered dealer after the appointed day, unless the claimant dealer produces a tax invoice, containing a certificate that the registration certificate of the selling dealer was in force on the date of sale by him and the due tax, if any, payable on the sale has been paid or shall be paid and unless such certificate is signed by the selling dealer or a person duly authorised by him. (This declaration will be available on every purchases effected from a dealer registered under MVAT Act at the bottom part of the “Tax Invoice”. This is one of the principal conditions for availing credit of Tax paid on purchases effected by a dealer. One has to be sure that Tax paid on purchases effected from other State even if the selling dealer has charged VAT and in case of CST, credit of tax cannot be availed.)
         (3)  Subject to the provisions contained in sub-section (4), where no tax has been charged separately under any earlier law, the rate of tax applicable for the purposes of calculating the amounts of set-off, or refund in respect of any earlier sale or purchase of goods, or for the purposes of reduction of sale or purchase price for levy of tax, shall be the rate set-out against the goods in the relevant Schedule 2[under any earlier law]. (This is of no use in present period. It relates to set-off or tax paid on purchases effected from registered dealers prior to 31/03/05)
     (4)  Where, under any notification issued under this Act or as the case may be, any earlier law, any sale or purchase of goods has been exempted from the payment of whole of sales tax or purchase tax, then, for the purposes of sub-section (3), the rate of tax applicable shall be nil; and where it is exempted from payment of any part of sales tax (or purchase tax), the rate of tax applicable shall be the rate at which the payment of tax is to be made by virtue of such exemption. (This sub-section realets to tax paid on purchases effected from dealers having exemption from payment of tax on sales or partial exemption from payment of tax.)
      (5)  For the removal of doubt it is hereby declared that, in no case the amount of set-off or refund on any purchase of goods shall exceed the amount of tax in respect of the same goods, actually paid, if any, under this Act or any earlier law, into the Government treasury except to the extent where purchase tax is payable by the claimant dealer on the purchase of the said goods effected by him: (One cannot claim set-off in excess of tax levied in the Tax Invoice for purchase of goods.)
                   Provided that, where tax levied or leviable under this Act or any earlier law is deferred or is deferrable under any Package Scheme of Incentives implemented by the State Government, then the tax shall be deemed to have been received in the Government Treasury for the purposes of this sub-section. (There are certain schemes of incentives to industries in under developed areas of the State, where tax is recovered by the dealers, but not paid in credit of the sales tax department, yet, set-off on such purchases shall be available to the claimant dealers presuming that the tax so collected by the supplier has been deposited in credit of the sales tax department.)
(6) Where at any time after the appointed day, a dealer becomes entitled to a refund whether under any earlier law or under this Act, then such refund shall first be applied against the amount payable, if any, under any earlier law or this Act 1[***] and the balance amount, if any, shall be refunded to the dealer. (This means sales tax department will first verify, whether any taxes are due to be paid by the dealer by way of assessment or as the case may be, before issuing refund order. Tax due for even period after the period from which there is refund as per assessment / refund audit or as the case may be, can be adjusted.)
Section 31 deals with provision of tax collection from the payments made to a contractor by the employer / contractee in case of works contract transactions. Contractors are exempted from tax collection from payments made to sub-contractors. In case of works contract transactions, principal contractors and sub-contractors are jointly and severally responsible for payment of tax. Certain provisions are made to avoid double taxation. One shall go through such provision when dealing in works contract transactions. Tax so collected / deducted shall be deposited in credit of sales tax department within 21 days from end of the month in which tax is deducted and shall issue a certificate in form 402 under MVAT Act to the contractor. The employer shall maintain a register of Tax Deducted at source and deposited in Form 404 and shall file annual return (Current provision) electronically in Form 424. In case the tax so deducted is paid late, then will attract interest @15% p.a. payable for the number of days delayed in deposit of tax. (Please go through the forms attached to the study material) If the supplying dealer hold valid TIN then rate of Tax Deduction shall be 2% else 5%. No tax is required to be deducted in case of Interstate works contract transaction.
 31.  Deduction of tax at source:- 
(1)           (a) Subject to the provisions contained in clause (b), the Commissioner may, by a *notification in the Official Gazette, subject to such conditions and restrictions as may be specified in the notification, require any dealer or person or class of dealers or persons (hereinafter in this section referred to as “the employer.”) to deduct the tax or such amount of tax as may be specified in the notification, payable on the purchases other than the purchases to which section 8 applies, effected by them in the period or periods specified in the said notification.
           Explanation.- For the purposes of this section, the tax payable on purchases shall mean the sum collected separately from the said employer by way of sales tax by the supplier on the corresponding supplies effected by him in the said period or periods and the deduction is to be made from the sums payable to the supplier on account of the said supply.
                   (b)  (i) The Commissioner may by a like *notification require any class of employers to deduct tax or such amount of tax as may be specified from and out of the amount payable 1[(excluding the amount, if any, separately charged as tax or service tax levied by the Government of India, by the contractor)] by such employer to a dealer to whom a works contract has been awarded, towards execution of the said works contract:
                                      Provided that, the quantum of such deduction shall not exceed the quantum of tax payable towards such works contract:
                                      Provided further that, no deduction shall be made from any payment made to any sub-contractor by a principal contractor where the principal contractor has assigned the execution of any works contract, in whole or in part, to the said sub-contractor:
                                     Provided also that, no deduction as provided under this clause shall be made in respect of any sale or purchase to which section 8 applies. (This means interstate works contract transactions)
          Explanation.-Where any payment in the nature of an advance payment towards the execution of a works contract is made by an employer to a dealer and such amount is adjustable against the total contract value payable to the said dealer, then, for the purposes of this clause, the advance payment shall be deemed to be the amount paid towards the execution of the works contract only as and when such advance payment is adjusted, in part or otherwise, against the total amount payable towards the works contract. (This explanation has made the employer free from liability of tax deduction from advance payments to be adjusted from the payments against the bills. This provision differs from provision for T.D.S. under Income Tax Act.)
                  2[(ii) Where on an application being made by any contractor in this behalf, the Commissioner is satisfied that the contract under reference is not a works contract and therefore justifies no deduction at all, he shall grant him such certificate : (Every employer shall provide an opportunity to the contractor to get clearance from Commissioner of Sales Tax before depositing the amount of Tax Deduction in credit of sales tax department, if the contractor is of opinion that the contract is not a works contract and not liable for tax deduction.)
                                  Provided that, the Commissioner may, after giving the contractor a reasonable opportunity of being heard, reject such application or cancel or modify such certificate:
                                  Provided further that, nothing in the said certificate shall affect the tax liability of the contractor.]
                   (iii) Where such certificate is produced by the contractor, before the employer, the employer shall, unless the certificate is cancelled or modified by the Commissioner, make deduction of tax in accordance with the said certificate.  In the event of such certificate being cancelled or modified as provided, the employer shall make the deductions accordingly.
         (2)  For the purpose of this section, where any amount of tax referred to in sub-section (1) is credited to any account whether called the “suspense account” or by any other name, in the books of accounts of the employer, such crediting shall be deemed to be credit of such tax to the account of the employer and the provisions of this Act shall apply accordingly.
       3[(3)  * * * deleted w.e.f. 20-6-2006]     
           4[(4)  Any amount or any sum deducted in accordance with the provisions of this section and paid to the State Government may be claimed as a payment of tax by the person making the said supply and credit for the payment may be claimed by the said person in the period in which the certificate for payment is furnished to him by the person deducting tax in accordance with the provisions of this section. (This provision is different from then that of provision under Income Tax Act. The contractor can claim credit of tax deducted, when he is provided certificate of Tax Deduction in prescribed period and not during the period for which tax was deducted. One either has to chase the employer for T.D.S. Certificate or shall discharge his liability as if no tax is deducted at source.)
          (5)  Any employer deducting any sum in accordance with this section shall pay within the prescribed time, the sum so deducted to the credit of the State Government.  If the employer does not deduct or after deducting fails to pay the tax as required by this section, he shall be deemed not to have paid the tax within the time he is required by or under the provisions of this Act to pay it and all the provisions of this Act including the provisions relating to interest shall apply mutatis mutandis to such unpaid tax. (Tax so deducted be deposited in Form MTR-6 under MVAT act selecting Form ID 405, while depositing the amount of TDS. The Tax so deducted shall be deposited electronically only. If employer has failed to deduct any amount of tax, he shall be held responsible for payment of TDS in credit of State Government and provision of interest shall apply to delay in deposit of the tax amount.)
           (6)  The power to recover tax by deduction at source shall be without prejudice to any other mode of recovery.
           (7)  Every person deducting tax in accordance with the provisions of this section shall within such periods as may be prescribed, furnish to the person to whose account the credit of the tax is to be given under this section, a certificate in the prescribed form. (Certificate of Tax Deduction and deposit in credit of the State Government shall be issued in Form 402. Though there is no provision for issue immediately but in the interest of natural justice the same shall be issued immediately.)
          5[(8)  * * * deleted w.e.f. 20-6-2006]
            (9) Where tax is deductible at source by any employer, the person making the said supply shall not be called upon to pay tax himself to the extent to which the tax has been deducted in respect of the said supply.
Rules relating to set-off / input credit of Tax paid on purchases from a dealer registered in the State of Maharashtra:
Rule 52 relates to grant of set-off / input credit to a claimant dealer and in each sub-rule, the conditions are provided.

52. Claim and grant of set-off in respect of purchases made during any period commencing on or after the appointed day.
           
(1)    In  assessing the  amount of tax  payable in  respect of any period  starting on  or after  the  appointed day,  by a registered dealer (hereinafter, in  this  rule,  referred to  as  the  claimant dealer) 1[the Commissioner shall subject to the provisions of 2[rules 53, 54, 55 and 55B] in  respect of the  purchases of goods  made  by  the claimant dealer  on or after  the  appointed day,  grant  him  a set-off  of the  aggregate  of the  following sums,  that  is to say,”
 
(a)  the  sum  collected separately from  the  claimant dealer by the  other  registered dealer  by way  of 3[tax]  on the  purchases made  by the  claimant dealer  from  the  said  registered dealer of goods  being  capital  assets  and  4[goods  the  purchases of which are  debited to the  profit  and loss  account or, as the case may  be, the  trading account],
  
(b)  tax  paid   in  respect  of  any  entry   made   after   the appointed day  under the  Maharashtra Tax on the  Entry  of Motor Vehicles  into  Local  Areas  Act,  1987,  and (I have discussed this issue earlier.)
 
(c)    the  tax  paid  in  respect of  any  entry  made  after  the appointed day  under the  Maharashtra Tax  on  the  Entry  of Goods into  Local  Areas  Act,  2003. (This shall be “2002” I think there is an error.) (I have discussed this issue earlier.)
 5[(d)  the purchase tax paid by the claimant dealer under this Act.] 
 
(2)     The  set-off  under this  rule  shall  not  be  granted in regard  to any  quantum of  tax  if  set- off  under rule 51 has been claimed in respect of  the same  quantum of tax or if set-off  has been claimed in respect of the said quantum under any earlier law. (This restriction is provided for set-off on Tax paid on purchases effected prior to 31/03/05)
 
6[(3)  The  Commissioner shall,  in  respect of the  purchases of drugs  specified in sub-entry (a) of entry  29 of schedule “C” held  in stock  at the  close  of business on the  30th  June  2007  by the  claimant dealer,  grant  him  a  set-off  as per  the  following formula, namely,” (This provision relates to dealers in drugs and medicines only. The same may be ignored.)
 
        Maximum Retail Price X 4/104
 
               Provided that  the  claimant dealer  shall  not  be entitled to claim  set-off  under this  sub-rule unless he  files  a stock  statement with  the registering  authority in the  format  appended hereto  on or before  the 31st  August 2007.
 
               Explanation. - For the purposes of this sub-rule maximum retail price shall mean,”
 
          1)     the  sum  of maximum retail  price  and  sales  tax,  where  it is separately charged in the  invoice; and
 
          2)     in any other case, the maximum retail price  inclusive of sales  tax.
 
Format
 
        Details of goods held in stock at the close of business on 30th June 2007 as specified in sub-entry (a) of entry 29 of schedule C appended to the Maharashtra Value Added Tax Act, 2002.
 
 
	Sr. No.
	Date of purchase
	Description of goods
	       Actual purchase  price
	M.R.P.    (In Rs.)

	 
	 
	 
	 
	Maximum
Retail price
	Tax (if charged separately  in invoice)

	1
	2
	3
	4
	5
	6

	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
Total . .]
	
	


 
1.     Rule 52A was inserted by the Finance Department Notification No. VAT-1511/CR-44/Taxation-1 dated the 17th March 2011.
152A. Set-off in respect of the goods manufactured by Mega Units.-
      Notwithstanding anything contained in rules 52 and 53,-     
(1)      if the claimant dealer has purchased goods (other than the declared goods) which are originally manufactured by a Mega Unit holding valid Identification Certificate under the Act, then he shall be entitled to claim set-off in respect of the  said goods only to the extent of aggregate of,−
(a)        The taxes paid or payable under the Central Sales Tax Act, 1956 on the inter-state resale of the corresponding goods, and
(b)        The taxes paid on the purchases of said goods, if are re-sold locally under the Act.
(2)      The set-off as determined under sub-rule (1) above in respect of the said goods shall be claimed only in the month in which corresponding sales of such goods is effected by the claimant dealer:
         Provided that, nothing in this rule shall apply to the purchases of such goods that are used within the State in the manufacturing of the goods.
Rule 53 deals with reduction of set-off, means principally set-off are available under rule 52, but certain conditions governs reduction of set-off. 

53.   Reduction in set-off.
      
The  set-off  available under any rule shall be reduced and shall accordingly be disallowed in part or full in the event of any of the contingencies specified below and to the extent specified.
 
(1)  If the  claimant dealer has used any taxable goods as fuel, then an amount equal to 1[three per  cent] of the corresponding purchase price shall be reduced from the amount of set-off otherwise available in respect of the said purchase. (This apply to set-off of tax paid on purchases of Furnace Oil, Natural gas of L.P.G. of coal or as may be the description of fuel.)
      
1a[(1A) On the purchases of natural gas to which sub-rule (1) does not apply, unless the natural gas purchased is resold or sold in the course of inter-State trade or commerce or in the course of export out of the territory of India or dispatched outside the State, to any place within India, not by reason of sale, to his own place of business or of his agent or where the claimant dealer is a commission agent, to the place of business of his principal, an amount equal to three per cent. of the purchase price shall be reduced from the amount of set-off otherwise available in respect of the said purchases. 
 
           Explanation.-  For the purpose of this sub-rule, natural gas will be deemed to have been sold or resold if the sale is after conversion from one form of natural gas to another form.]
 
         (2) (a) If the  claimant dealer  manufactures any  tax free  goods then  an  amount equal  to 1[2[the amount calculated at the rate notified from time to time, by  the  Central Government for the purposes of sub-section (1) of section 8 of the Central Sales Tax Act, 1956] of the  purchase price  of the corresponding taxable goods purchased by him (not being goods treated as capital assets or used as fuel 2a[and natural gas] shall be reduced from the amount of set-off otherwise  available in respect of the  said  purchases. (Reduction of 3% tax paid on purchases shall apply in this clause too.)
 
       
3[Explanation.- For the purpose of this clause manufactured tax free goods will not include,-
(a)   Sarki pend, de-oiled cakes, and
(b)  any  other goods covered by SCHEDULE A, if they are sold in the course of export out of the territory of India covered by section 5 of the Central Sales Tax Act, 1956.]
 
             
(b)   If the claimant dealer resells any tax free goods and the tax-free  goods are packed in any material, then an amount equal to 1[2[the  amount calculated at the  rate  notified from time to time, by the Central Government for the purposes of sub-section (1) of section 8 of the Central Sales  Tax  Act, 1956]. of  the purchase  price   of  the  corresponding  purchases of packing materials, if any, shall be reduced from the amount of set-off otherwise available in respect of the  said purchases of packing materials. (Reduction of 3% tax paid on purchases shall apply in this clause too.)
      
    
5[Provided that no reduction under this clause shall be made if the goods packed are sold in the course of export out of territory of India  and  the  export is covered by section 5 of the  Central Sales  Tax Act, 1956]
 
(3) 5a[(a)] If the claimant dealer dispatches any taxable goods outside the State, to any place within India, not by reason of sale, to his own place of  business or of his agent or  where the claimant dealer is a commission agent, to the place of business of his principal, then an amount  equal to 5b[four per cent.] of the purchase price of the corresponding taxable goods (not being goods treated as capital assets or used as fuel 2a[and natural gas] shall be deducted from the amount of set-off otherwise  available in respect of the said purchases. (This provision apply to sales against F Form by the claimant dealer.)
                  
6[Provided that, if the taxable goods are dispatched outside the state and the rate of tax specified in the SCHEDULE against the corresponding taxable goods purchased is less than four per cent., then the reduction from set-off under this clause shall be calculated at such lower rate of tax specified in the SCHEDULE against the corresponding goods.] (This provision applies to the dealers dealing in goods taxable at the rate less than 4% under MVAT Act. The rate of reduction of set-off will be the at which such goods are taxable in Maharashtra.)
            
7[Provided further that] the deduction provided in this sub-rule shall not apply if the goods dispatched are brought back  to the State within six months of the date of dispatch whether after processing or otherwise. (No such provision is made in the return to be filed for each tax period under MVAT Act.)
         
8[8a[Provided also that], the provisions of this clause shall not be applicable in respect of the contingencies specified in clause (b)]
      
8b[(b) If the claimant dealer manufacturers the goods covered under entries 5, 6, 7, 8, 9 and 10 of Schedule “D” appended to the Act and dispatches the said goods not by reason of sale, outside the State to any place within India to his own place of business, or the place of business of his agent or where the claimant dealer is a commission agent, to the place of business of his principal, then an amount equal to 8c[four per cent.] of the value of the goods so dispatched shall be reduced from the amount of the set-off otherwise available in respect of the aforesaid manufactured goods.] (Please refer schedule entry to see which commodities are covered herein.)
 
(4)   If the claimant dealer has made a sale by way of transfer of property in goods (whether as goods or in some other form) involved in the execution of works contract then, if the claimant dealer has opted for composition of tax under sub-section (3) of section 42, 9[the corresponding amount of set-off other than the set-off pertaining to purchases of capital assets and set-off pertaining to goods in which property is not transferred shall be reduced and the set-off shall be allowed and  calculated,
 
(a)  by  multiplying the said amount of set-off by the fraction 16/25  where the dealer has opted to pay  tax @ 8% on the total contract value, and
 
(b) in respect of periods starting on  or after 10[20th June 2006] by reducing from the amount of set-off a sum equal to 4% of the purchase price on which such set-off is calculated where the  dealer has opted to pay tax @ 5% on the total contract value in the case of construction contracts.],
 
11[Explanation:] For the purposes of this sub-rule, the expression “claimant dealer” shall also include a sub-contractor if the  principal contractor has awarded the contract or part of  contract to a sub-contractor and the principal contractor has  opted in respect of the  said contract for the composition of tax under sub-section (3) of section 42.]
 
(5) If the business in which the dealer is engaged is discontinued and is not transferred or otherwise disposed of and is not continued  by any other  person, then  the  set-off on purchases not  being purchases treated as capital assets, corresponding to the goods held in stock at the time of discontinuance shall be disallowed and accordingly be reduced fully.
 
        12[(6) If out of the gross receipts of a dealer in  any year, receipts on account of sale are less than fifty per cent. of the total receipts,
 
   (a)  then to the extent that dealer is a hotel or club, not being covered under composition scheme, the dealer shall be entitled to claim set-off only,
 
    (i) on the purchases corresponding to the food and drinks (whether alcoholic or not) which are served, supplied or, as the case may be, resold or sold, and
 
(ii)  on the purchases of  capital assets and consumables pertaining to the kitchens and sale, service or supply of the said food or drinks, and
 
         (b) in so far as the  dealer  is not  a hotel  or restaurant, the dealer shall be entitled to claim set-off  only  on those purchases effected in that year where the corresponding goods are sold or resold within six months of the date of purchase or  are  consigned within the said period, not  by way of sale to another State, to oneself or one’s agent or purchases of packing materials used  for packing of such goods sold, resold  or consigned:
 
                           Provided that for the purposes of clause (b), the dealer who is a manufacturer of goods not being a dealer principally engaged in doing job work or labour work shall be entitled to claim set-off on his purchases of plant and machinery which are treated as capital assets and purchases of parts, components and accessories of the said capital assets, and on purchases of consumables, stores and packing materials in respect of a period of three years 13[from  the] date of effect of the certificate of registration.]
 
 14[Explanation.] For the purposes of this sub-rule, the “receipts” means the receipts pertaining to all activities including business activities carried out in the State but does not include the amount representing the value of the goods consigned not by way of sales to another State to oneself  or  one’s agent.] (Clause (a) and (b) of sub-rule 6 of rule 53 applies to dealers engaged in Hotel Industries and manufacturing activity and side by side Job-work / Labour Charges. I do not want to say anything in this regard since I have vested interest in the captioned subject matter and the same might not be applicable in your cases.)
 
 15[(7) ******]
 
 
      16[(7A) If the claimant dealer has purchased office equipment, furniture or fixtures and has treated them as capital assets and he is not engaged in the business of transferring the right to use these goods (whether or  not  for  a  specified period) for any purpose, then the corresponding  amount  of set-off  to which he is otherwise entitled shall  be reduced by an amount equal to 17[three per  cent of the purchase price] on which such set-off is calculated and the balance shall be allowed.] (One shall understand this provision carefully and claim set-off of tax paid on purchases of Furniture and Fixture and Office Equipments. When a dealer is engaged in hiring or leasing of the office equipments and furniture and fixture, on sale he will be liable to pay tax at the rate applicable on sale of such goods and to the said dealer full set-off will be available on tax paid on purchases of such capital assets.)
 
   18[(7B) If the  claimant dealer is holding a license for transmission or as  the  case  may  be,  distribution of electricity under the Electricity Act, 2003 or is a generating company as defined in the said Act, then in respect of the periods starting on or after the 1st April 2005, save as otherwise provided under 18a[sub-rule (1) and (1A)], an amount equal to the amount calculated at the rate notified from time to time, by the Central Government for the purposes of sub-section (1) of section 8 of the Central Sales Tax Act, 1956 of the purchase price of the goods purchased including goods treated as capital assets by him for use in the generation, transmission, or, as the case may be, distribution of electricity  shall  be  reduced from  the  amount of  set- off otherwise available in respect of the said purchases of goods including goods treated as capital  assets.] (It is possible that one might have installed electricity-generating facility and for that purpose, one requires certificate from the Sales Tax Dep0artment to get benefit of this provision to purchase goods relating to generation and distribution of electricity.)
 
 (8)  The claimant dealer shall deduct the amount required to be reduced under this rule from the amount of set-off available in respect of the period in which the contingencies specified in this rule occur and claim only the balance amount as set-off and when the amount so required to be deducted exceeds the said amount of set-off available in respect of that period, he shall pay an amount equal to the excess at the time when he is required to pay the tax in respect of the said period.
 
     19[(9)(a) For the purposes of sub-rule (1), 20[sub-rule (1A),] clause (a) of sub-rule (2) and sub-rule (3), any reference to the corresponding goods on the purchase of which set-off is claimed, shall be construed in relation to any period starting on or after the 1st April 2005, as a reference to the corresponding goods (not being consumable, stores, or goods treated as capital assets, parts, components and accessories of capital assets 21[* * * ] ) which are resold or are so dispatched outside the State or are used in or relation to the manufacture of goods so sold or dispatched and are contained in the goods so sold, resold or dispatched and the packing material used along with the goods so sold, resold or dispatched. Any reference to the corresponding purchase price, corresponding taxable goods or corresponding purchases of packing material shall be construed accordingly.
 
    (b)  While reducing set-off under,
 
  (i) sub-rule (2), for the purpose of determining the purchase price of the corresponding taxable goods, where it is not possible to ascertain the purchase price by reference to the books of account, the ratio of the sale price of the taxable goods and tax free goods or where there is no sale price, the value of the taxable goods and tax free goods shall be applied; and
 
    (ii) Sub-rule (3), the ratio of the value of the goods inclusive of any duty of Excise as it appears in the books of account of the goods dispatched as aforesaid and the sale price of other goods shall be applied for deciding the corresponding purchase price.
 
(10)  If the dealer has executed a contract, at any time after the 1st April 2005, of processing of textiles, then set-off on the goods purchased on or after the said date, shall be allowed to the  extent of tax  paid  on purchases in excess of the  amount calculated at the  rate notified  from  time to time, by the Central  Government  for  the purposes of sub-section (1) of section 8 of the Central Sales Tax Act, 1956  on the purchase price,
 
(a)  As regards the goods in respect of which property is transferred during the said processing, and
 
(b) as regards packing materials used for packing of the said textiles, and
 
(c) as regards  other purchases including purchases  of capital assets shall be calculated as permissible under other rules.] 
Rule 54 deals with non-availability of set-off in certain cases. One has to be careful while claiming set-off and refer this clause. 
54.  Non-admissibility of set-off.
 No set-off under any rule shall be admissible in respect of,
 
 (a)  purchases of motor vehicles 1[(being passenger vehicles)] which are treated by the claimant dealer as capital assets and parts, components and accessories thereof 1a[***]and the expression “motor vehicles” 1b[***] shall have the same meanings as respectively assigned to them in the Motor Vehicles Act, 1988; (One can get set-off on purchase of Goods Vehicle but not on passenger vehicle. Full set-off of tax paid on purchase of vehicle will be allowed to dealers in Motor Vehicle, since he is keeping the unsold vehicles in stock as at end of the financial period.)
 
   (b)  1c[purchases of the High Speed Diesel Oil, Aviation Turbine Fuel (Duty paid), Aviation Turbine Fuel (Bonded), Aviation Gasoline (Duty paid), Aviation Gasoline (Bonded) and Petrol unless such motor spirits] are resold or sold in the course of inter-State trade or commerce or in the course of export out of the territory of India or are sent, not by reason of sale, outside the State to any place within India by the claimant dealer to his own place of business, or the place of business of an agent or where the claimant dealer is a commission agent, to the place of business of his principal; (No set-off is available on above goods used, even if the same is used as fuel for any reason, except the claimant dealer has sold the same either locally or in the course of interstate trade other the against F Form.)
 
(c)   Purchase of crude oil as described in section 14 of the Central Sales Tax Act, 1956, when used by an oil refinery for refining; (This provision is for refineries only.)
 
  (d) any purchase of consumables or of goods treated as capital assets by the claimant dealer where the dealer is principally engaged in doing job work or labour work and is not engaged in the business of manufacturing of goods for sale by him and incidental to the business of job work or labour work any waste or scrap goods are obtained and are sold;
 
  (e) any purchase made by any dealer to whom an Entitlement Certificate 2[except the  Entitlement Certificate under the New Package Scheme of Incentive for Tourism Projects,1999] to claim incentives by way of exemption from tax or deferment of tax has been granted, being purchases of raw materials as defined in rule 80.
 
      3[(f) any purchase of goods of incorporeal or intangible nature other than,
 
(i)   4[items covered by entries 3 and 4 of the Notification issued under entry 39 of SCHEDULE “C” appended to the Maharashtra Value Added Tax Act, 2002 and] SIM cards;
    (ii)   Software in the hands of a dealer who is trading in software;
 
   (iii)  Copyright which is resold within twelve months of the date of purchase;
 
 (g) Purchases effected by the employer by way of works contract when the contract results in immovable property other than plant and machinery; (This is most important for a dealer engaged in manufacturing of goods and tax paid to works contractor for civil work of foundation for plant and machinery and debit such amount under the head “Plant & Machinery”, full set-off is available. No set-off available on any other civil work capitalized.)
 
(h) Purchases of any goods by a dealer, the property in which is not transferred (whether as goods or in some other form) to any other person, which are used in the erection of immovable property other than plant and machinery; (This is also important for a dealer engaged in manufacturing of goods and tax paid to goods purchased for civil and electrical work of foundation and installation of plant and machinery and debit such amount under the head “Plant & Machinery”, full set-off is available. No set-off available on any other civil work capitalized.
 
          4a[(i)   purchase of liquor covered under entries 1, 2 and 3 of Schedule “D” appended to the Act except when the said goods are –
(i)         sold in the course of inter-State trade or commerce or in the course of export out of the territory of India or are sent, not by reason of sale, outside the State to any place within India by the claimant dealer to his own place of business, or the place of business of an agent or where the claimant dealer is a commission agent, to the place of business of his principal; and
(ii)          Sold from customs bond to foreign going ships and aircrafts.]

   5[(j) purchases made 6[on or after the 20th June 2006] of mandap, tarpaulin, pandal, shamiana, decoration of such mandap, pandal or shamiana, and furniture, fixtures, lights and light fittings, floor coverings, utensils and other articles ordinarily used along with a mandap, pandal or shamiana if the purchasing dealer has opted for composition of tax under sub-section (4) of section 42.
 
(k) purchases made on or after 1st April 2005 by a hotelier, which are treated by him as capital assets and which do not pertain to the supply by way of or as part of service or in any other manner whatsoever of goods, being food or any other article for human consumption or any drink (whether or not intoxicating) where such supply or service is made or given for cash, deferred payment or other valuable consideration.]
 
       7[(l)  purchases of office equipment, furniture, fixture and electrical installation by a claimant dealer during the period commencing from the 1st April 2005 and ending on the 7th September 2006 if such goods purchased are treated by the claimant dealer as capital  assets and the claimant dealer is not engaged in the business of transferring the right to use the said goods (whether or not for a specified period) for  any  purpose.]
55. Condition  for  grant  of  set-off or refund and   adjustment  of drawback, set-off  in  certain circumstances
(1) No set-off or refund under these rules shall be granted to a dealer in respect of any amount of tax recovered from him on the purchase of any goods or paid by him or in respect of entry of any goods,

   1[(a)  unless the goods are purchased or entry is effected on or after he 1st April of the year in which the dealer has obtained registration and,
 
      (1) the goods are treated as capital assets  by the dealer and have not been sold before the date of effect of registration, or
 
      (2) the goods are not treated as capital assets and have not been sold or disposed of before the date of effect of registration, or
 
   (3) the goods are not treated as  capital assets and have been used or consumed in manufacture  and the manufactured goods have not been sold before the date of effect  of  registration, or
 
   (4)   the dealer was a registered dealer at the time  of such purchase or entry]
 
  (b)     Unless such dealer has, 
(i)  Maintained a true account in chronological order of all the purchases of goods made by him on or after the appointed day, showing the following details: (What is chronological order?. It means the purchase Bill of 1st April shall not be recorded after recording the purchase Bill of 2nd April. It means one has to wait for all the bills to come and then record the bills in chronology of it’s purchases. It is advisable for every dealer to chase the supplier for bills along with material dispatched. Problems may arise to the dealers using SAP and such accounting S.W., which do not permit to book the transaction on back date.
(A) The date on which the goods were purchased;
(B)The name of the selling dealer and his registration certificate number, if registered, from whom the goods are purchased, and the description of the goods; (Often it is observed 
 
(C) the number of the tax invoice under which they were purchased; (What we say is Bill No.)
 
(D) the purchase price  of the  goods; (Net Taxable amount)
 
     *(E) 2[the amount of tax], if any, recovered from him by the selling dealer; (Tax amount levied separately in the Tax Invoice)
 
(ii)   in the case of goods in respect of the purchase of which tax has been [recovered from the claimant dealer or is payable by him as purchase tax under an earlier law, maintained a true account in chronological order of the goods so purchased and held by him on the appointed day, which shall show the particulars mentioned at (A) to (E) above, and the amount of tax recovered under each of the earlier laws separately. (For earlier Law)
 
       (2)    The claimant dealer shall, if so required, produce before the Commissioner the original bill/invoice/cash memorandum relating to each purchase in respect of which the claim for set-off has been made in respect of any purchase made before the appointed day, and a tax invoice in respect of any purchase made after the appointed day.
 
    3[(3) (a)  Where a dealer has filed a return in respect of  any period contained in a year, then he may, subject to the other provisions of these rules, adjust the aggregate of
 
(i)    Any payment made in respect of the said period before filing of the said return,
 
(ii) the total value of the tax deduction certificates received by him in that  period, 3a[***]

                 3b[(iiA) the total value of the collection certificate received by him in that period, and]
 
(iii) the amount adjustable by way of refund adjustment order issued in respect of that period.
 
                    4[(iv) set-off or refund to which the dealer has become entitled in the said period.
 
                    (v) Deposit paid towards voluntary registration.]
 
(A)  Against the tax payable according to the said return, or
 
(B)  against the tax payable according to the return for the said period filed by him under the Central Sales Tax Act, 1956, or
 
(C)   against the tax payable according  to  the return which may be due or may  become due under the Maharashtra Tax  on Entry of Goods into Local Areas Act,  2003.
    
(b) If after making adjustment, if any, as provided in clause (a), there be any excess, then the dealer may claim  refund of the excess or part of excess in accordance with the rules, or carry forward the same for adjustment towards the tax payable as per the returns to be filed for any subsequent period contained in the said year under the Maharashtra Value Added Tax  Act, 2002, the Central Sales Tax Act, 1956 or the Maharashtra Tax  on  the  Entry of Goods into Local Areas Act, 2003.]
 
(4) Where a notice under sub-section (4) of section 32 or, as the case may be, a notice under the corresponding provisions of any earlier law  has  been issued for the payment of any sum by a dealer or the dealer has filed any return or revised return without full  payment of tax and  who  is entitled to  a refund under these  rules or, as the case may be, under any earlier law, the amount so due by way of refund, shall  first be applied towards the  recovery  of  the  amount in respect of which such  notice  has  been  issued  or towards the payment of the  said tax  and  the  balance amount, if any, shall  thereafter be  claimed as refund.
 
(5) Where the claimant dealer is unable to identify the goods purchased with the goods resold or with the goods used in the manufacture of goods or in the packing of goods, it shall be presumed for the purpose of reduction or disallowance of set-off that the goods so purchased have been used or consumed in the chronological order in which they were acquired whether before or after appointed day.
 
(6) Set-off of the tax paid under the Maharashtra Tax on Entry of Motor Vehicles into the Local Areas Act, 1987 and of the tax paid under the Maharashtra Tax on Entry of Goods into the Local Areas Act, 2002 in respect of any goods shall be granted to a dealer as if such tax is a tax  levied under this Act or, as the case may be, under any  earlier law and all of the provisions of these rules including those relating to reduction in set-off and non-admissibility of set-off  shall mutatis mutandis apply accordingly.
 
        5[(7)  Where a registered dealer liable to pay tax under this Act,  (i)  dies and the business in which the dealer was engaged is continued after  his death, by any  person or persons,
 
(ii)  transfers or otherwise disposes of his business in whole or in part or effects any change in the ownership thereof, in consequence of which he  is succeeded in the business or part thereof, by any other person,
 
        then  the  person succeeding shall  be entitled to take  credit of any set-off that is carried forward, if any, at the  time of the said death, transfer,  disposal  or change]
40.  Tax Deduction at Source
(1) 1[(a) Every  employer who  is required to  deduct tax  under clause  (b) of sub-section (1) of section 31 shall within 21 days  from the  expiry   of  the  month during  which tax  is  so  required to  be deducted, remit  the full  amount of such  tax  due  and  deductible 2[in challan in Form 3[MTR-6]] into the Government Treasury irrespective of the actual  amount of tax deducted by him, from such dealer]
 
     (b)  The employer required to remit tax, shall furnish a certificate in Form 402 in respect of the amount so remitted immediately after the deduction is made, to the dealer in respect of whom  such deduction is made. (Often it has been observed that the TDS Certificates are issued on annual bases and not as per rule 40(1)(b))
 
    4[(c) *.*.*.deleted]
 
                (d) Any  employer issuing a certificate as required by clause (b) shall  maintain for each  year  a separate account in Form 404 showing the amount of tax deducted, certificate of tax deduction issued, and  the particulars of  remittances made to the Government treasury and shall file a return in Form 5[424 in an electronic form] within three  months of the  end  of the  year  to which the  return relates.
 
6[(2)(a) The application for the  purpose of sub-clause (ii) of clause (b) of sub-section (1) of section 31 shall be made in Form 410 to the  registering authority having jurisdiction over the dealer.
 
      (b)  The application shall be accompanied by copies of the contract and other documents based on which the claim is made. (Contractor is required to produce copy of the contract if required, in claiming exemption from TDS deduction when applies to Commissioner of Sales Tax in Form 410)
 
       (c) If the particulars and documents furnished by the dealer are correct and complete in all respects and after making such enquiry as may be deemed necessary, the Commissioner is satisfied that the contract under reference is not a works contract which involves transfer of property in goods (whether as goods or in some other form), he may, after giving the applicant a reasonable opportunity of being heard, grant such certificate. A copy of such certificate shall be sent to the employer for whom the work is executed;]
 
58. Determination of sale price and of purchase price in respect of sale by transfer of property in goods (whether as good or in some other form) involved in the execution of a works contract.
  
(1) The value of the goods at the time of the transfer of property in the goods (whether as goods or in some other form) involved in the execution of a  works contract may be determined by effecting the following deductions from the value of the entire contract, in so far as the amounts relating to the deduction pertain to the said works contract:
 
       (a)   labour and service charges for the execution of the  works 1[*.*.*.];
 
       (b) amounts paid by way of price for sub-contract, if any, to sub-contractors; (Here it shall be registered sub-contractor)
 
      (c) charges for planning, designing and architect’s fees;
 
      (d) charges for obtaining on hire or otherwise, machinery and tools  for the execution of the works contract;
 
      (e) cost of consumables such as water, electricity, fuel used  in the  execution  of  works   contract,  the  property  in which is not transferred in the course of execution of the works contract;
         
(f) cost of establishment of the contractor to the extent to which  it is relatable to supply of the  said  labour  and services;
 
        (g)  other similar expenses relatable to the said supply of labour and services, where the labour and services are subsequent to the said transfer of property;
 
       (h)   profit earned by the contractor to the extent it is relatable to the  supply of said  labour and services:
 
               Provided that where the contractor has not maintained accounts which enable a proper evaluation of the different deductions as above or where the  Commissioner finds  that  the accounts maintained by the contractor are not  sufficiently clear or intelligible, the contractor or, as the case may be, the Commissioner may in lieu of the deductions as above provide a lump sum deduction as provided in the Table below and determine accordingly the  sale  price  of the goods at the time of the said transfer of property.
 
 
 
 
 
  
TABLE
 
 
 
	Sr. No.
	Type of Works Contract
	*Amount to be deducted  from the contract  price (expressed as  a percentage of the contract  price)

	(1)
	(2)
	               (3)

	1
	Installation of plant and machinery
	  Fifteen per cent.
 

	2
	Installation of air conditioners and air coolers.
	Ten per cent.      cent.   cent.

	3
	Installation of elevators (lifts) and  escalators.
 
	Fifteen per cent.

	4
	Fixing of marble slabs, polished  granite stones and tiles (other than mosaic tiles).
 
	Twenty five per cent.

	5
	Civil works like construction of buildings, bridges, roads, etc. 
	Thirty per cent.

	6
	Construction of railway coaches on under carriages supplied by Railways.
 
	Thirty per cent.

	7
	Ship and boat building including construction of  barges, ferries, tugs, Twenty per cent. Construction of barges, ferries, tugs, trawlers and dragger. 
	Twenty per cent.

	8
	 
Fixing of sanitary fittings for plumbing, drainage and the like.
	 
Fifteen per cent.

	9
	Painting and polishing.
	Twenty per cent.

	10
	Construction of bodies of motor vehicles and construction of trucks.
	Twenty per cent.

	11
	Laying of pipes.
	Twenty per cent.

	12
	Tyre re-treading.
	Forty per cent.

	13
	Dyeing and printing of textiles.
	Forty per cent.

	 2[14
	Annual Maintenance contracts.
	Forty per cent

	15
	Any other works contract.
	Twenty five per cent]


3[*Note  : The percentage is to be applied after  first deducting from the total contract price,  the  quantum of price  on which tax is paid  by the sub-contractor, if any,  and  the quantum of tax separately charged by the contractor if the  contract provides for separate charging of tax.].
 
      4[1A) In case of a construction contract, where along with the immovable property, the land or, as the case may be, interest in the land, underlying the immovable property is to be conveyed, and the property in the goods (whether as goods or in some other form) involved in the execution of the construction contract is also transferred to the purchaser such transfer is liable to tax under this rule. The value of the said goods at the time of the transfer shall be calculated after making the deductions under sub-rule (1) and the cost of the land from the total agreement value.
 
           The  cost  of the  land  shall  be determined in accordance with  the guidelines appended to the Annual Statement of Rates prepared under the  provisions of the Bombay Stamp (Determination of True Market Value of  Property) Rules, 1995, as applicable on the  1st January of the year in which the agreement to sell  the property is registered:
 
               5[*****]]
 
(2)   The value of goods so arrived at under sub-rule(1) shall, for the purposes of levy of tax, be the sale price or, as the case may be, the purchase price relating to the transfer of property in goods (whether as  goods  or in some  other form) involved in the execution of a works contract.
 
           There is one more scheme of determination of tax for transaction resulting in works contract and that is known as C.P.P. Method. (That is to say Cost Plus Profit Method). In this method, the contractor shall not recover the amount of tax separately in the Tax Invoice and determine sale price liable to tax based on cost of material adding profit margin on the same (It can be standard profit margin or little more margin). Figure arrived profit margin to the cost is sale price for the purpose of determination of tax payable and that too at the rate at which the material is purchased. In this case also full set off is available to claimant dealer. In one of the F.A.Q. published by the office of the Commissioner of Sales Tax related to Builders and Developers, specifically objection was taken by the Commissioner for application / use of C.P.P. Method for determination of Sale price and tax on the same.
       The details of taxation and different schemes of set-off etc is provided to you to plan for reduction in cost of your purchases / projects. The portion relating to taxation and set-off on purchases of goods for use in execution of works contract. 
        To get benefit of the provision relating to set-off under MVAT Act, 2002 I suggest to maintain specially designed Sales and Purchase Register for quick preparation of information required for Assessment / Business Audit / VAT Audit / Refund Audit or as the case may be. (It is mandatory to see that the purchase register to be presented for any of above matters shall contain description of commodity purchased and also shall have information of account head under which the transaction is recorded in Books of Accounts.) The dealer has to provide sales and purchase reconciliation statement to the assessing officer and to VAT Auditor. It has been observed that in companies having large turnover of sales and purchases and having Excisable units have different accounting system and policy. Also, if the accounts are consolidated for all branches in India, the dealer is advised to obtain certificate of turnover of sales and purchases liable to be taxed in the state of Maharashtra. In case Inventory is maintained all the cost including Central Sales Tax is bifurcated in the books of accounts causing problems in the proceedings before the assessing officer / business auditor or refund auditor in the department.
Bharat M. Shah

Sales Tax Consultant

1. Attached herewith some format of forms under MVAT Act for Tax Deduction at Source under Maharashtra Value Added Tax act, 2002 as ready reference. The participant engaged in issuance of Tax Deduction Certificate can prepare the said format in Excel and use the same. In my opinion that every large company shall have a separate sales tax department and the same shall be headed by the person conversant with the day to day changes in the provision related to Sales Tax / Vat in the State, whether Maharashtra, Gujarat or any other State.
2. In case any forms are required in Excel spreadsheet, please visit our website bmshah4u.com and one can download different forms in Excel sheet with different formulas essential for any person dealing with sales tax / vat.
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